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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)

NO. 47376-2019

)

Plaintiff-Respondent,

)

V.

)

Ada County Case No.

)

CR01-19-21446

)

JOHN ROY LOPEZ,

)

RESPONDENT’S BRIEF

)

Defendant-Appellant.

)
)

IS SUE

Has Lopez

failed to establish that the district court

abused

its

discretion

by imposing

concurrent sentences of 20 years, With ﬁve years ﬁxed, for possession of heroin with the intent to
deliver,

ﬁve years ﬁxed

for felony eluding a peace ofﬁcer,

and ﬁve years ﬁxed for unlawful

possession of a ﬁrearm?

ARGUMENT
Lopez Has Failed To Establish That The
A.

District

Court Abused

Its

Sentencing Discretion

Introduction

On

January 14, 2019, an ofﬁcer attempted t0 stop Lopez for driving a Ranger Rover With

a “cancelled” registration.

lights

81.)

and

siren,

When

(PSI, pp. 81, 93.1)

Lopez “accelerated away from

The ofﬁcer chose not

t0 pursue,

The ofﬁcer was

(Id.)

suspect vehicle

[the ofﬁcer] at a

high rate 0f speed.”

and instead “made a 9O degree turn

a block to where the alley crossed the street t0
sight.”

the ofﬁcer activated his patrol vehicle’s

“at the alley

was coming towards [him]

make

sure that [his patrol vehicle]

Lopez “sped through the

(Id.)

estimated to be 70[ ]mph.”

intersection

(PSI, pp. 80-81.)

all

of

[a]

was out 0f
sudden the

a high rate 0f speed south through the alley.

ofﬁcer] put [his] car in reverse and stepped on the gas to get out of the
hit.”

and drove about half

between 31st and 30th When

at

(PSI, p.

way and

[The

avoid getting

and continued south,” travelling “at speeds

The ofﬁcer “did not pursue and

lost sight

of the

vehicle.” (PSI, p. 81.)

Shortly thereafter, the ofﬁcer responded t0 the scene 0f a nearby crash and “immediately

recognized that this was the suspect vehicle and

ﬂed

the scene and ofﬁcers noted that

it

it

appeared he

had crashed

“may have

into a fence.”

(Id.)

Lopez had

exited [the] veh[icle] while

it

was

moving.” (PSI, pp. 81, 206.) Inside the Range Rover, ofﬁcers found a safe containing “a Wells
Fargo personal check belonging t0 John R. Lopez”; a second safe that contained “multiple
baggies, 2 scales, a
written 0n

it”;

meth

pipe, 3 snort tubes

and a ledger With weights of

10, 20,

and 50 pounds

and “a bag containing riﬂe plate body armor and multiple different magazines

loaded With bullets for both pistols and riﬂes,” including

“AK

magazines With ammunition.”

(PSI, pp. 72, 81.)

Four days
(PSI, p. 28.)

1

later,

on January

18,

2019, ofﬁcers located and arrested Lopez

at his residence.

Ofﬁcers subsequently obtained a search warrant for the residence and found a

PSI page numbers correspond With the page numbers of the electronic ﬁle “Conf.Docs.-

L0pez.pdf.”

baggy containing heroin, a baggy containing methamphetamine, two baggies containing a
“green leafy substance,” an “eyeglasses case containing suboxone,” a “[p]1astic bindle with a

crushed

pill,”

and $222

“two pipes,” a

digital scale, a

in cash. (PSI, pp. 11-13, 28, 65, 192.)

When

ofﬁcers interviewed Lopez, he acknowledged that the bag ofﬁcers found in the

Range Rover “from
magazines in

the Felony Eluding” incident “that occurred the

and claimed

it,”

that

he “only had that stuff because

that is deceased.” (PSI, pp. 72, 77.) After

from [Lopez’s] Facebook account

November

22,

2018 holding an

admitted that “the

Where

it

“100 g scale weight,” several “handwritten ledgers,”

was

The

AK

belonged t0 a friend of his

an ofﬁcer showed Lopez “an image that was captured

showing [Lopez] inside
47 and two

(2)

AK

[his residence]

0n or about

magazines with ammunition,” Lopez

AK was in his possession at one point in time,” but claimed he “did not know

currently.” (PSI, pp.

state

it

Sunday before” “had AR15

1,

72, 77 (parenthetical notation original).)

charged Lopez with delivery 0f heroin, possession 0f heroin, possession of

methamphetamine, felony eluding a peace ofﬁcer, unlawful possession 0f a ﬁrearm, frequenting
a place Where
paraphernalia.

controlled

substances

(R., pp. 20-22.)

are

known

to

be located, and possession 0f drug

Pursuant to a plea agreement, Lopez pled guilty to an amended

charge 0f possession 0f heroin With the intent to deliver and to felony eluding a peace ofﬁcer and

unlawful possession of a ﬁrearm, and the state dismissed the remaining charges. (R., pp. 23-26.)

The

district court

imposed a uniﬁed sentence 0f 20

years, with

ﬁve years ﬁxed,

for possession of

heroin With the intent t0 deliver, and concurrent ﬁve-year ﬁxed sentences for felony eluding a

peace ofﬁcer and unlawful possession 0f a ﬁrearm.

(R., pp. 29-33.)

appeal timely from the judgment 0f conviction. (R., pp. 40-43.)

Lopez ﬁled a notice 0f

Lopez

t0 participate in treatment, family support, acceptance

The record supports

(Appellant’s brief, pp. 3-5.)

Standard

B.

is

not

illegal, the

clear abuse of discretion.”

(citations omitted).

governing

appears

criteria, the

at the

the sentences imposed.

is

appellant has the burden t0

show

1, 8,

was

368 P.3d 621, 628 (2016).

time 0f sentencing that conﬁnement

weights

when

1236 (2017)
this

district court

McIntosh, 160 Idaho

Court will not substitute

differ.”

unreasonable and, thus, a

447 P.3d 895, 899 (2019)
that in light

View of the

facts.”

of the

State V.

is

necessary to accomplish the primary

all

of the related goals of deterrence,

Schiermeier, 165 Idaho at

,

447 P.3d

has the discretion t0 weigh those objectives and give them differing

deciding upon the sentence.

(citing

a

A sentence of conﬁnement is reasonable if

rehabilitation, or retribution applicable to a given case.

The

it is

,

excessive, considering any

objective of protecting society and to achieve any or

at 902.

that

State V. Schiermeier, 165 Idaho 447,

sentence

Where

based on an abuse of discretion standard.

“To show an abuse of discretion, the defendant must show

McIntosh, 160 Idaho

it

of responsibility, and purported remorse.

Of Review

“Appellate review of a sentence
sentence

of his substance abuse and willingness

asserts his sentences are excessive in light

its

State V. Bailey, 161 Idaho 887, 895,

at 9,

368 P.3d

at 629).

392 P.3d 1228,

“In deference t0 the

trial

judge,

View of a reasonable sentence where reasonable minds might

State V. Matthews, 164 Idaho 605, 608,

434 P.3d 209, 212 (2019)

(citation omitted).

Furthermore, “[a] sentence ﬁxed Within the limits prescribed by the statute Will ordinarily not be
considered an abuse of discretion.” Schiermeier, 165 Idaho at

_, 447 P.3d at 902.

C.

Lopez Has Shown No Abuse Of The

As

District Court’s Discretion

a matter of policy in Idaho, the primary consideration in sentencing

and protection 0f

society,

and

all

other factors are subservient t0 that end.

Idaho 466, 475, 362 P.3d 541, 550 (Ct. App. 2015). At sentencing, the

Lopez presents “an extreme
p. 15, Ls. 18-21.)

risk t0 the

community and we’ve got

stating,

“I

think

indeterminate period so that you can have
(7/30/19 Tr., p. 15, L. 22

— p.

The record supports

beginning
drugs

at

He

a young age.”

it’s

some guidance

after

the district court’s decision.

t0 address that.”

found that

(7/30/19 Tr.,

you

are released

from custody.”

Lopez presents a great

and

that

He

risk to the

adjudications

two years

(PSI, pp. 268-70, 275-76.)

admitted that he began selling

he was suspended from his high school “‘every

and was eventually kicked out.”

rehabilitative treatment, including

and,

(PSI, pp. 269, 273.) His record

although he was provided With extensive

in the drug court program, his criminal offending

In

May

committed a DUI, during Which he was “involved

270.)

district court

going to be necessary t0 have a signiﬁcant

(PSI, pp. 269-70, 275-77, 671.)

contains numerous juvenile

located,

State V. Jimenez, 159

16, L. 12.)

in junior high,

for ﬁghting,

only escalated.

good order

has a history of using and selling drugs, as well as a “history of Violence

when he was

semester’

the

Accordingly, the court imposed an aggregate uniﬁed sentence 0f 20 years,

with ﬁve years ﬁxed,

community.

is

2010, after absconding supervision, Lopez

in a crash.” (PSI, p. 269.)

When he was

Lopez was “in an abandoned home with a troubled female drug court member.”

The drug court judge subsequently reported

that,

although Lopez

could have been “the strongest asset to the program, he spent

1

1/2

is

later

(PSI, p.

“a natural leader” and

years doing the opposite” and

“used his natural leading ability to almost destroy the drug court program.” (PSI,

p. 270.)

In October 2010, after he

Armed Robbery,”
and took

had again absconded supervision, Lopez committed a “Strong

during which he attacked and “severely beat[ ]” the Victim, “‘held him down[,]

his wallet.”

Lopez then went

(PSI, pp. 262-63, 266-68.)

Mall and used the Victim’s credit card

t0

make purchases

t0 the Boise

Towne Square

(PSI, pp. 263-64.)

at multiple stores.

During his subsequent presentence interview, Lopez told the presentence investigator

that

he

robbed the Victim because he “wanted t0 get some money for methamphetamine,” and that he
“did not really care about what was going to happen.” (PSI, p. 268.) Lopez also admitted that he

“has an anger problem that he cannot control,” and that he
(PSI, pp. 269, 275.)

The mental health evaluator determined

offend,” advising that

Violence.”

Lopez “appears

(PSI, p. 671.)

candidate for

community

to

have few

The presentence

skills for

to

that

“a

really

good manipulator.’”

Lopez was “highly

coping with

investigator concluded that

supervision, noting that, although

numerous opportunities,” he “continued

6

is

life

likely to re-

without drugs and

Lopez was not a good

Lopez had previously been “given

commit crimes and abuse

controlled substances.”

(PSI, p. 277.)

Following Lopez’s conviction for robbery, the
to participate in the retained jurisdiction

justification,”

and

t0 treatment, that

that,

afforded

him

the opportunity

program; however, Lopez performed poorly and

received a recommendation for relinquishment.

was not amenable

district court

(PSI, p. 648.)

Rider staff reported that Lopez

he demonstrated a “pattern 0f deﬁance, rule breaking, and

“[d]ue to his consistent pattern 0f non-prosocial behavior, he remains at a

higher risk for reoffending within the community.” (PSI, p. 651, 654.)
Thereafter,

Lopez served time

Tr., p. 11, Ls. 18-21.)

He was

instant offenses approximately

in prison,

Where he “was offered programming.” (7/30/19

released on parole in June 2018 and committed the ﬁrst 0f the

ﬁve months

later,

wherein he unlawfully possessed an

“AK

47”

and two
3-7.)

“AK magazines

with ammunition.” (PSI,

p. 72;

7/30/19 Tr., p.

7, Ls.

16-19; p. 11, Ls.

Lopez subsequently endangered the community by committing the crime 0f felony eluding

a peace ofﬁcer, during Which he drove approximately 70 miles per hour through an alley in a
residential area, nearly crashed into

vehicle into a fence and

days

later,

ﬂed

the scene

0n

foot.

who was

in a patrol vehicle,

(PSI, pp. 80-81.)

and then crashed

When Lopez was

his

arrested four

he had “active warrants for Kidnapping, Aggravated Assault, Domestic Violence,

IDOC Board Warrant

Attempted Strangulation and a[n]

He

an ofﬁcer

told ofﬁcers that he

twelve (12) years

left

for a Probation Violation.” (PSI, p. 28.)

had been “on the run” since the preceding month and

0n

his current robbery charge

(parenthetical notation original).)

Lopez “denied

due

to

him absconding.”

selling drugs t0

that

he

“still

had

(PSI, pp. 72, 77

make money”; however,

ofﬁcers noted that Lopez “did not have a job,” and Lopez subsequently told his girlfriend, during
a recorded phone call from the

to

jail, that

he “made about $450 While she was sleeping 0n his walk

Broadway from the house where he was
Lopez presents a

his

arrested.” (PSI, pp. 72, 77-78.)

great danger to society, as evinced

by

his

ongoing criminal offending,

complete disregard for the terms 0f community supervision and repeated absconding

behavior, and his failure t0 rehabilitate 0r be deterred.

discretion

when

it

The

district court

did not abuse

its

determined that an aggregate uniﬁed sentence 0f 20 years, with ﬁve years

ﬁxed, was necessary t0 achieve the goal 0f protecting society.

On

and Willingness

of his substance abuse

t0 participate in treatment, family support, acceptance

of responsibility, and

purported remorse.

wanted

Lopez argues

that his sentences are excessive in light

appeal,

(Appellant’s brief, p. 5.)

t0 get his life

0n track and go

However, Lopez has previously claimed

t0 rehab,”

that

“he

he previously had support from family, and he

previously accepted responsibility and stated that he was “‘sorry for What [he] did,’” but none of

these things curtailed his substance abuse or his criminal offending. (PSI, pp. 264, 271-72, 276.)

Lopez’s arguments do not show that the

district court

Lopez’s sentences are appropriate in

ongoing criminal offending and refusal
failure t0 rehabilitate 0r

light

to abide

abused

its

discretion.

of the seriousness of the offenses, Lopez’s

by the terms 0f community

be deterred, and the danger he presents t0

society.

supervision, his

Lopez has

failed to

establish an abuse 0f sentencing discretion.

CONCLUSION
The

state respectfully requests this

DATED this

Court to afﬁrm Lopez’s convictions and sentences.

18th day of March, 2020.

/s/

Kenneth K. Jorgensen

KENNETH K. JORGENSEN
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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I

HEREBY CERTIFY that I have this

copy of the attached
File and Serve:

18th day of March, 2020, served a true and correct
to the attorney listed below by means of iCourt

RESPONDENT’S BRIEF

ELIZABETH ANN ALLRED
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.

_/s/

Kenneth K. Jorgensen

KENNETH K. JORGENSEN
Deputy Attorney General

